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. ee als we : “Tur (Lea now. gave notice to the gentle q 
ww men of the bar, that hereafter they will, expect q 
to be furnished with a, brief, or, statement. ‘of 
the material’ Points: of the case ‘from the counsel, 
ea each side of a, cause, at least. one day, pre-e = 
_ ceding that on which i it is set for trial. f 
\ THE SYNDICS OF BROOKS, APPELLANTS, | 
Be eee Sp! ale aes 5 : q 
. W. J. WEYMAN, APPELLEES. 
Sree OF. By the Court. A verdict was been render, | 
Wein a 2m the late Superior Court, and a‘ motion: there 
‘G made ‘for a’ new trial. “ In pursuance of the act. ) 


Refusal. of * organizing the Supreme and Inferior Courts of. 


pew trial ‘no 


oe, ground. of ap- this State, the case was transferred to ‘the first ON 
at District Court ; ee 
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_ ceding that on which i it is set for trial. f 
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. W. J. WEYMAN, APPELLEES. 
Sree OF. By the Court. A verdict was been render, | 
Wein a 2m the late Superior Court, and a‘ motion: there 
‘G made ‘for a’ new trial. “ In pursuance of the act. ) 


Refusal. of * organizing the Supreme and Inferior Courts of. 


pew trial ‘no 


oe, ground. of ap- this State, the case was transferred to ‘the first ON 
at District Court ; ee 
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athe new trial refused. The Court are of opinion, East 
_~ that the refusal to grant-the new trial is no cause | 
of appéal : that according to uniform. practice, the . FortsgR  ~ 
| judgment should be entered nunc pro, tune— Daccovss! 
that this Court having already decided, Bermudez 
a vs. Ibanez, ante, 1. that no appeal lay from the © 
| Superior to the Supreme Court, the > pepe ap- 
z* peal must be dismissed. 

; — f 


‘FORTIER vs/ DECLOUET. _ 


/ 


|. By the Court. The defendant was arrested Nospeation 
' and held to bail by the sheriff. An application to discharge 
‘was made to the Judge of the first judicial Dis- oR 

_ trict to discharge him ; the Judge refused. An 


| appeal, or something in the nature of it, from. the 


_. ¥efusal of the District Judge, is prayed for to this 
'- Court.—The Court are of opinion that this is 
) not such a case as will support an appeal. The 
| motion is therefore’ overruled. 


A Et Ft 


SYNDICS OF BERMUDEZ vs. IBANEZ MILNE. 

Bermupez, in January 1812, brought his ac- Stay of pro: . 

tion, in the Superior Court. of the late Territory pends proces 
of Orleans, to compel Ibanez to convey to him, peng lg 
a lot of ground sold to him by Bermudez’s agent. - 
The following “interlocutory decree was made : Pie racy om 
the Court is of opinion that the land mentioned in estate; 
‘the petition was directed to be sold, by the-plain- - 

C : 
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| Bast. District. tiff, 


May 1813. 


bein or plaintiff and his wife (being her brother) by whose _ 


ERMUDEL 
v3. 
‘Ipanez 
& MILNE. 


Sale made by 
sheriff, after a 


stay, sctaside. return, it appears that the purchase was:made with 
-a view to secure the defendant’s claim, and it was 


_ benefit of the plaintiff or his family or reconvey © 





claim for all monies by him paid or advanced for 


red to three persons to be agreed upon by. the 


failure of payment: within sixty ‘days, that the 4 





}?. 
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without any fraudulent intention—that from * 
‘the relation in which:the defendant stood to the’ 






agency the sale was effected—from his avowed 
object in pressing the plaintiff to authorise his wife 
(to sell—from the price given, and the subsequent 
declarations of the defendant, since the plaintiff's 









the intention of the defendant, in the knowledge 
of the plaintiff’s agent, at the time the sale was 
made, that on the defendant’s being fully -paid 
all his advances, he should sell the land-for the — 







it.—-It is therefore ordered &c. that ‘the defen. 1 :.. 
dant do file with the clerk a ‘statement. of his ; & 





the plaintiff, or his family—that the same be refer- 


parties, or named by the Court, and that on the ~ 
plaintiff paying the sum reported to be due by | 
him to the defendant, within sixty days, the de- 9 
fendant do reeonvey the premises to him, and on @ 


premises be sold to. satisfy the defendant’s clan _ 
and the balance be paid to the plaintiff. 
‘Fue referees, reported a balance in favor of \@ 
Ibanez of six thousand and ‘odd dollars, and Ber- » | 
mudez neglecting to pay, an‘execution waslevied 
on the lot and it was for the third and last time . J 
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q advertised fot sale, on: the 3d. of February 1818, E 
’ at one. year’s. credit. 


‘ _ petition to the Superior Court stating his: insol- 
4 vency and annexed to it a schedule of his pro- 
oe * *perty, in which the lot was set down, as part of 
- it. The Court declined granting any stay of pro- 
" ceedings, as the shedule presented no property,on 
' .which. the stay could operate, except the lot, 
' which ‘had been ordered to be sold. On. this, 
_ Bermudez presented a similar petition to the City 
_- Court, from which he obtained a stay of proceed-. 
ings and an order for the meeting of his creditors. 
Ar 4 meeting of the creditors, syndics were 
appointed and Bermudez made to them a cessio 
bonorum. The proceedings were homologated and 
an order of the City Court obtained enjoining ‘the 
sheriff from proceeding to the sale of the lot. 
|. Tue syndics on the same day, January 30th 
| 1813, brought suit against the sheriff and Ibanez, 
to recover. possession of the lot: Process was 
served on ‘the-first of February, andthe. sheriff 
proceeded to the sale, on the day appointed, and 
_. Bermudez’s brother, being the highest bidder, 
~ having bid $ 7000, the sheriff required of him to 
enter into bond: with surety, according to law. 
He named «solvent person then absent, and. the 
sheriff insisting on the surety being produced, the 
-# purchaser went in quest of one, but returned 
4 __ without any, and on the following day the lot was, 
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ast. District 


May 1813. 
Fn an 


~Berore this day,’ Bermudez. yreine (his 'Sywoses or 


BerMunReEZ 
vs. 
IBANEZ: 
& Mine, 
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East. District. 
May 1813. 


rye 


S¢npics or 
Beruvupe2 
, 8. 
IBANEZ 
& MiNe. 


' change of government ) removed, making Milne — 
a. party thereto, stating the sale and praying a — 


CASES IN THE SUPREME COURT 
again put up and struck to Milne, for 8 7000, 


but no bill of sale was made out, in consequence> _ 


Pe 


of an opposition made by,the syndics, who ob. . 


tained an injunction from the City Court on the: 4 


‘Oth of February. 


On the Sth of April the syndies filed a suppl 
mentary petition in the. District Court,'to which — 


the record. of the original: suit -was (after the 


rescission of it. 


Art the trial. it was proved that Bermudez’s q 3 


brother, the first purchaser of the lot, was worth - 


upwards of seven thousand dollars and that the’ “4 
person he had offered as his surety was’ worth. 
much more and would have been ready to sign the * 


bond, had he been found.: The District Court 


gave judgment for Ibanez and Milne, the defen- — 


dants, and the syndics, the plaintiffs appealed. 


"Smith and Ellery for the appellees. This case! 
presents itself under two principal points of view. 4 


1. Wuar was the situation of the — par- | ‘4 


ties, prior to the insolvency? . 


2. WHETHER any, and what change of relation | 4 


was produced between the parties, by the sub- 


sequent act of Bermudez, convoking his credt- ° WF 
‘tors and the proceedings that then ensued so 4s 


to affect the rights of Ibanez, as settled by the : 


". judgment ? 











a ~Loir dpipents by the judgment in the original Batt, Distiet 
a 2 suit; that, prior to its institution, Ibanez had am Unay 
“@ absolute conveyance of the property in question— Sxxnres 08 
that ‘the purchase was. made to secure the repays coe “pa 
“@ ment of his advances—that he relied on it ass yevey 
: . _. his security “and that he intended to reconivey, ag 
4% only on: being fully’ paid—*that he was in pos- 
F  session and had every apparent feature’ and qua- 
“¥ iity of owner. Could Bermudez have then obs 
|| . tained possession! without first refunding what- 
“# was duc? - If he had then proclaimed himself 
“7 _ insolvent, what could his ‘syndics have’ done, 
“more than to call upon the equitable jurisdiction 
1 3 ~ of the Court below and address themselves to the 
"} conscience of the defendant, in order to establish 
a 4 the true state of the property ; and thus arrive 
| - in time, just at the point at which Bermudez 
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“himself had arrived in obtaining judgment dgainst 
+ Tbanez ? 


‘They are not now at liberty to say 
they would have obtained a better judgment, it 


' is the very foundation of their title, and is not 
| to be gainsayed by them. . 


Bur the effort has been already made by Ber- 
mudez before insolvency, and he has succeeded 








2h 


ys against _ the pretentions of Ibanez to the utmost | 
} © that can be done by him or by any who repre- 


sent him. He has obtained a final. decree of 


account, in the last resott, making a specific dis- 


position of that property which was before under 
the absolute control of. Ibanez. And what is 


& 
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“Bast. District that specific disposition § ? Why,’ that Berthudez “ 


May 18 


rue agh shall by entitled to have a reconveyance of the — 
Srwpres or property provided he refunds within sixty days 


BerMvuvez 
Us. 
IBANEZ 
& Maine: 


to. ies defendant the amount~ of his advan. 


: otherwise that the property shall be sold 
bs the sheriff and Bermudez receive the prone 
after a deduction of the advances. 

Tuts is a judgment. recovered by the sisal 4 
vent, “before: insolvency, and against the. defen- 
dant, Ibanez, limiting his. former. control: over 
the property. Were not Bermudez and Ibanez, 
the origina) parties, indissolubly bound. by. it ? 


II. Ir is anestablished principle-of law that the — 
creditors of. an insolvent take his estate, subject — 
to all the equities, which governed it in his hands, _ 
and also that’ all acts fairly made ‘by ¢he. in- 
solvent staiid-as well against his creditors as against 
himself. 1 Cook’s B. L. 325. 1 Vesey 331... 
Rowe vs. Dawson, 2 Vernon 286 Pope vs. Ons. 


' Jow, 2 Vesey, 633, Hinton vs. Hinton...’ By: the: 


judgment in the suit between the original parties © 
it appears that the plaintiff had conveyed the | 


title and delivered the possession of the estate to 
the defendant, as a security for advances made 
and to be made by him. - It appears‘also that the 
act had been fairly done and further that it was 


' clearly the intention of the parties that the title 


#@hould not be reconveyed and that possession 


should not be a casatt until Bermudez the . , 


J 
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| ‘vendor should. refund the amount»iof. these. ade E East. District 





_ ‘his money, and more especially as. sustaining. it 


sould not operate any fraud or inconvenience to 


a : - the creditors in géneral ?. For: the title and. the 
: possession having been both long in the defen- 
“7. dant, it could have obtained . for the plaintiff no 





_. delusive credit. 


_ after payment of the defendant’s advances. 


to another. The real question then,.in the pre- 


J sent case seems to. be whether Bermudez, the 
® plaintiff, in the original suit, can by declaring 
® _ himself insolvent. defeat a judgment from which 


there was no appeal. . This is the naked meaning 


of the case. 


THe judgmentis that the estate be menuaih . 
_ to the plaintiff, provided he first. refund. to the 


defendant the amount of his advances. : Otherwise 
that the estate be ‘sold by. the, sheriff, and the 
balance only-of the proceeds be delivered to him, 
The 
objéct. of the present suit is to obtain a recon- 
veyance, without first refunding the. advances in 
question—to annul the: sale of the sheriff without 


‘j=: being obliged to receive the mere balance. of the 





’ . proceeds.of the sale, equally in contravention ef 


| His others creditors could ‘not, 
’. have trusted to property that seemed to. belong 


| May. 1813. 
«vances, whatever they. might be... Would «not ani 


@ such an act then, upon!the authorities that)-haye Syxpics.or — 
@  beencited, stand against the creditors independently 
a | ‘of the judgment : being an act: fairly done, and 
“} on the faith of which-the defendant’ advanced 


BERMUDEZ 


v8. 
IBANEZ 


& Min. 
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) ‘<a the clear understanding of the original parties and 
warn, Of a final, irreversible judgment; enforcing he “i 
we oe specific performance of the contract. __ ; 

we. Te decree in‘question is not like an ordinary. 

Po ton judgment, ,establishing avdebt, a.mere judicial ” 

ss mortgage -against the inisolvent’s estate : such-a_ 
judgment would be unaffected by a delivery po 
all the property, possessed or claimed by the in- 

_ solverit, into the hands ‘of the . syndics, and. migt 

be’ equally well satisfied at the hands of the syn 
dics andat;the hands of the sheriff. But this decree, 
which is admitted to be a final judgment, of no” 
less authority, than-a judgment, homologating the — a 
proceedings of creditors, cannot be complied with. 7 
consistently with the success of the plaintifis’ de- q 
mand, but must, in such event, be infringed. If 
‘this ‘decree ‘had been ‘simply. that the defendant ~ 
xeconvey to the plaintiff, provided he first refund. | 
to the defendant the sums he had advanced on the ~ 
‘faith’ of that security, it would. seem to be unde- 7 
niable that the subsequent insolvency -of the plain- 
tiff could entitle his syndics to a reconveyance — 3 
on no ‘better terms—but the latter. part of the — 
judgment-was intended to enforce a compliance ll 
with the first. .Shall then the judgment be said 
to ‘be unshaken, when the means which it pres- q 4 
‘eribes for ‘its: own- enforcement can ‘be legilly re. “> 
‘sisted 2 “7 7. 
Turner, for the appellants. In examining the 
‘plaintiffs’ claim three questions necessarily arise. { 1 ; 


¢ 
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4 oe i, Hap ‘Bermudez any right or interest. in the Has, es 

~’ Tands, at the time. of his ra and! urtendet ward 

: of goods? =» , Sxnpics oF 
* 2: Do the proceedings on his petition in: the 3 ale 

i Court suspend the ‘proceedings ‘on = — & 

of ‘sale of the District Court 2° 


| ae INDEPENDENTLY of those sicialicad is 
Ea sale to. Milne a valid one, under the a act Ge a 
AK sso? 


i. - IeIr .is contended by dic defendant, ani Ber: : i 
I F inodee had. no right 'to thelands, andcouldae =. 

4 = quite none, but by payment of the money dermal“ 2 Og 
“® to the defendant, within the time limited. by the 


Ce 



























“a 


eo? ee 





oe 


we we we we! 





_ "decree, and that not having done so, the estate be- 

£ came absolute in the defendant, before the insols 

t ‘vent exhibited his. petition and schedule; ‘and 

A | _ that therefore: he ‘ought not to” have’ inserted the ©. 

= J} land in the schedule, and that the yeti diene 

> Phone! can have no right to it. 

2 a THESE positions ‘aré not warranted either by . 
7% the law, nor the decree, of the late Superior Court. 
"We do not pretend to claim title’ under the: : 
‘ i : decree ; we'contend that by the decree, itis esta> 7 


~ plished ‘that Ibanez never had any other'thana ©. 

' trust estate in the prémises ; he is a mere trustee 

for our use. _ But having made advances toBer 
a mudez, he has a lien on the lands for the mount ; 

| FS of his-debt. : % 

4. sOCBy the Roman civil law, the bestacigue frist is ee 





_ eee CASES IN THE SUPREME COURT =” 
as considered as s the real: owner of the lands And 
oo the Courts: of equity have ever -gone upon'the - ‘ 
Erie y same principle ; and have always compelled the 
e. trustee to perform. the trust, whether the trust: 
| ge was declared in the deed oF not. 2 Fonblingue, 
, een. 8, 121 Sanders? essay 1, GR ae 

It. is even a maxim of the civil law «that be 

_» “who ‘has the right of action fora thing, is is $ Conte 
~ sidered the owner of the’ thing. ” vq 

Tuts is also the rule.of common sense: ‘aid of. ‘ 
common practice. It never was heard of that @ 
man might come ‘into Court, with’ a suit, to. 

- Sequire a right, to a thing: which he was ‘not t befor 
the owner of. ‘ ; 
Tr indeed 4 suit should ‘be so commenced, anh: 
it should turn out, on the trial that the plaintiff had 
no right, he must be cast.as a matter of course. 
~ And yet’ the defendant contends we had no: right “~ 
“to the land, “but such as was acquired by the = 
~@ecree, that our right then for the first time 7 
-had: its -origin—a. doctrine strange in jurispra- 4 
‘dence, and contradicted by the decree itself. ' 3 

Ir is too manifest ‘to admit of argument to the 
contrary: that the land-belonged to Bermudez, but 4 
was ‘subject to the incumbrance of Ibanez’s dehy 
as a mere mortgage or pledge. 

Hap it’ been otherwise, the Court could never * 
consistently with either the rules ‘of law or equity 
have decreed the defendant to reconvey the title te” 

' Bermudez, on the.payment of his debt. : 






































i oF THE STATE OF LOUISIANA: : 
) as We. consider the land in. the possession of Bast np Wirt _ 
e | ce the defendant as under mortgage for Bermudez’s ered 
. 4 F acta, the rights of Bermudez are just. the same, Symes o@ | 
a : - Bexmunm ° 
t fy as in the case of.a trustvestate... + ~ 0. 
7 a Tux mortgagor is considered as the real owrier, ‘es a 
. «i and the” mortgaged thing as a mere security aii . 
e @ the debt, and the mortgagee as.a trustee. forpthe ms 
| : mortgagor, 2 Fonbdlanque ‘ 261. Powell on mort gi. Oe Oa 
y 8 ee 76. 


Ir, is clear therefore that Bermudez had a pro. m oo 
Roca in the fands; but it is not material to the 3 ie 

, Present inquiry, what that interest is worth, nor 
_in what manter it existed. . it is sufficient that he 
a ~ had an interest ; that interest whatever it deci vested 
1 in the plaintiffs as syndics. * 


4 
Re 
4 
BE 





7 





_ eels Tue 2d. question is very easily disposed of, oa 

i =. Havive, asI betieve, shgwn beyond the pos- | a. 
ZZ sity of a legal doubt, that the property in the | 
® lands in controversy was vested in Bermudez, not 

q ~ by any appointment of the decree, but: by. his 

“9 sold and original title; acquired: long before Ibanez eg 

| had any claim upon it: ; 


 . _ I will now attempt to shew tat the order of 
. | | sale of the-late Superior Court, was suspended by 

‘- “the surrender of the. insolvent’s property. } +a 
a 4 Ir i ig declared in 4 Febrero, book 23—a ¢on- 


<@ . sequence of such proceedings by .an..insolvent, ~ : 
<-% that_ all’ judicial process against the insolvent, oF se ae 
: against his property, are suspended. , 





, - 


‘ oe nee 


‘ _& 
' 


8 _.. CASESIN THE SUPREME COURT  __ 
! tg 18 Tus. was the existing law of the land before. 
ueve' the compiling of our Civil Code-+—It was so acted 

"_) > Sympses,or on ; it was the uniform practice of the’ country: 
eae and it has béen recognized and solemnly decided, 
Indvez to be the Jaw of the land in the case’ of, Elmes' vs. 


& Mityz. 
Estevan in the Superior Court. -1 Martin, 1933. 


By the Civil Code 294 art. 172, it is provided 
,- that the surrender” of. property; “‘ suspends all 
kinds of judicial process against the debtor. ”. 
Tuese words aré very general, and compre- 
hend every thing denominated process. 
~ Process, by the strict and technical rules o 
the common law is divided in to original process a 
mesne process, and final or judicial process.— | 
Thus we find that the words of this law empha- 4s 
- ically apply to executions, as judicial process ;—" a 
But the words need: no aid of illustration, they: — 
": are plain and comprehensive, and take in all kinds 
‘of process, issuing from a Court, whether ori.) 
ginal, mesne, or final process, and whether against - . 
the person of the debtor or pent: his ‘Property, 4 
generally or specially. 4 
Iris also: provided in the Civil Code 440, 
, aft.6, ‘that: mortgage creditors are affected by.the 
respite, in the like manner as the other creditors. 
-' Bur-the defendant: again contends, that the 4% 
order of sale, and progeedings of the sheriff to 
advertise and: sell. the land, are not: judiciat = 
proceeding» against, the ingolvent. Because, say 
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“the counsel, it is a proceeding to enforce a decree Bist: ee 
_ made in a suit of Bermudez vs, Ibanez, by which’ wre 
he, as pluintiff, was: to: be benefited : that it is Srxores oF 
, i nota proceeding. against the insolvent’ nor against ~o ee 
= hiis estate, but on his behalf and against the lands a 7 
~ of Ibanez. a | 
+» Turs objection is not even n ilnaailiind dls pro- 
1 ® ceedings in the suit shew. that it was instituted 
“9@ to obtain a conveyance of the trust estate’ to. the 
» plaintifl—and, that the suit was opposed. by defen» | 
_ 4 dant upon the ground of his being a purchaser for 
_ @ 4 valuable consideration, and holding the land by = 7 
“@® ‘complete title, made several years before.’ But ’ is 
~® the Court decreed ‘in favour of the plaintiff— 
7%. that it was only a ‘trust estate, and must be ‘e- | 
"® conveyed by the defendant. But as it appeared 
@ the defendant had made advances, which were 'to | ; 
be considered as an. incumbrance_ on the land, 
“® the Court treated the subject asa mortgage and 3 
| ordered the plaintiff to. pay the defendant’s debt ‘ya 
“WB. before the* reconveyance of the lands, and in 
® default of such payment by a given day, the land 
® - should be sold by the sheriff.—How sold? Why 
as the property of the debtor, most undoubtedly, . 
~ and to satisfy his debt—Moreover the. excess of 
@ . proceeds, after paying the defendant his debt, are 
' ordered to be paid to the: plaintiff... Why sell, the 
land to satisfy the defendant's debt, and why pay 
4 . ‘the excess of proceeds to the plaintiffjaf it was 
F not his land? ‘The decree is double—it;looks — 








Bag, in 1813... 
a a 
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two -wayss—it requires duties to be eisai by 
Both plaintiff and defendant—it calls on the defens 


Brvo10s or dart to reconvey ‘to the plaintiff—it also calls on - 


- spo hiata 


Sate 
& Mine, - 


the plaintiff to discharge the defendant’s claim on: it) ; 
‘As it regards the debt, it is a judgment against the 

debtor and the process is against -him as: in other ‘ 
cases of judgment on mortgage. It is there. | 

fore. guoad, the order of sale a judicial proceeding’ 4 
against the insolvent. It cant. be no other in Jaw~ 
or reason. i Nix iq 


¢ 


~ Sf 


I. Tux surrender of the insolvent’s property 


{and this very land amongst the rest) being maled 


a before the sheriff had carried). into ¢ffect the or-_ 


der of sale, all further proceedings thereon. were ” 
suspended by the rule of the. City Court—nay. | 
the convocation. of creditors..was ‘had, their pro: 
ceedings before the notary homologated, and nos 4 
tified. to the, sheriff before the sale... The. sled 


_ therefore’ to. Milne was contrary to law-and ought | 


to have been set aside by. the, Districe Court. 
Tue sale to Milne is irregular on, another ac. 


_ count.. But as the plaintiffs’ right appears so ma." 


nifestly- against. the decree ‘on the: first point, it 
seems ~almost unnécessary.. to notice any:,other 4 
objections, in the cause. But as the property is 


_ of great value, if the sale to Milne, be confirmed, ~ 


it’ will greatly. injute the creditors, ’ the Court. 4 
will please to pardon me if I should trespass a __ 
little further on. their, time and patience.” < 
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By the execution law the sheriff is required to Bist: iss a 
May 1813. | 
. a al at twelve ‘months — on WE and ae 
n* "security. ” oe : he as ro 
. ‘Acrs:of 1808 page 48. 6 >.> in = 


mn 

t 
e @ ~~ Tuts daw has two objects in view, viz,, Ast to jae: 
g 






= obtain the greatest price possible, and 2ly the se- re 
* curity of the purchase money. ‘The first and 
| greatest, is the price—it is therefore important to. a 
| extend 'the sphere of bidders to-the greatest limit~ 

the sale is to be by public auction-to be in ‘the - Me 
| day time—and upon twelve months credit—thig eo, 
| object: so desirable for the benefit of both.debtor  ~ f 
| and creditor, would in a great measure bedefeat- 

- ed, by requiring the kind of security demanded 

by the sheriff in this .instance. “He requires ~~ 

».an endorsed note-—a thing unknown to the law; es 
_-and justified only by the usage of merchants 

@  2n endorsed note is consequently a negociable 

“3 note—it may be paid away inva course of trade ” 

tO. and dealings—it may: be deposited in the bank 

: GE for collection—it may be discounted’ at. bank—it 

- J then will be ‘subject.to all the rules and burthens 





of mercantile usage—it may beprotestedformon == 
t. payment—the endorser will. be immediately res. ; 
F 9 . ponsible—not ‘as security, but as” principal—-lte 

3. @ cannot claim the sale of the thing mortgaged—he — 

»  cartnot claim a discussion of the principal’s effects. 

t < Many men - therefore. would. not endorse “who 

a 7 “would:} -Join in a bond or note as security-—many 


7} bidders might be able to give security, whe 


: ud a ' CASES*EN THE SUPREME court | 


a. District. could’ not get an divdiiriec SB this: nal 
wn | ‘and security is ex natura an authentic act—miade 
-Serites. oe before a notary, or at least acknowledged. before 
"e.. ONe—it is mot to be given’ nor required by the 
Uy Teawet sheriff, until he is ready to make a deed for’ the 
Biles land sold; as he is required ‘ by the law. to do 
he-could not require the security at the instant, 
, Of the’sgle—he. ought to appoint a time and 
Place where the mortgage and ‘security is to be 
‘given; and notify t the purchaser ‘of it—he has no” 
_ Fight-to require the mortgage and security until he” 
is ready ‘to make the conveyance—the law: gives 
him ‘one week to do this—Laws 1805, 180 246. a 
If this course is observed by the sheriff, and Icon: 
tend it is the only legal one—the bidder will have = 
tithe ‘to zet his ‘security—he ‘will ‘have time to © 
go among his friends and find, out such. as af 4 
_able and willing—if he should be disappointed int 
‘one, ‘he may find another—but very few indeed, | 
_ e6uld do this on the ground, the instant the pro.” 4 
| is struck off to him, or even in the short space’ | 
of half an hour:—The bidders therefore would be: / 
"very limited, and none but rich speculators could” 
come into’ the market——thus the wholesome pro. 
"visions. of the law would be defeated—the security 4 
when giveh in the manner I contend for, coul 
not be called on for payment until after the mort: 
gaged thing was sold, and if it fell short of the 
debt ; nor until the principal’s effects are discussed 
«ahd found ‘also deficient. —By : the statement ‘of 
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«he sesh comaied | in‘ the record, iB 
- mudez was adjudged the highest bide dnd as 


| > aie 
‘4 


* could not do ; ‘and as he again'sold the property’ 


5 fave quai, PO ir Ney Bae 
~ Tertst! diertfone eu upon both sais, 


or one of them, the Court’ will think’ with me,’ 


"that the decree, ‘appealed’ form, rat to of 


o — 
ms! e 
abl 5 

| eee . 


“Elen and Smith in reply. The sale of th 
shes, under the judgment, i is nota proceeding 


|. against the person or property’ of thé insolvent. It - 
; is 4 sale’under’a judgment, in which the insolvent . 


_ was ‘plaintiff, and’ notwithstanding’ the condition, 


~ incorporated in it in favor of the defendant; ‘it is. 
“no less a judgment in favor of the, phil a : 


judgment by which the previous ‘absohité title ‘of 


the defendant was.converted into a privileged’ se- ” 


eurity only : and by which ‘the ‘plaintiff acquired 


‘ . aright to a Hetonveyance of the title on’ the fulfil. 
j ment of a certain’ and’ definite condition, or, at 


all ‘events, to’ the ‘balance of the proceeds en 


Winder the beriefit’ of that judgment, where 


a | would be the ‘retentions, of the msolyent or his 


- Syndics, against the apparent, absolute title ol 
E : 


no Res 


te required of him terms, which by the'law'he Svxbxet’ ; 
- the sre dyad up es unustae the Se wg 
_ gale isirregular anid the District Court ought to | 
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et the possession of the: defendant, Ibanez 2. Iti iy 
y we ~/ then a judgment in favor of-the plaintiff, Bermu: 
ND! 5.07 dez,: awarding | him. what he could, not obtain withe : 
ow — Out it, and “therefore the: execution of it Js, a 7 
‘Snes oceedinig against neither his persgn nor his pro.” 
a2 <= The pi of the defendant has oo 
likened, in the course of” the argumient, by. the 
counsel of the appellants, to a mortgage ; but of 
a mortgaged property, both the title and. posses- ~/ 
sion remain, in the mortgagor, and, of COUTSE,,* 
on his insolvency pass: to his creditors. at knight 
The syndics would not be obliged to recur to-4 
Suit, in order to realize the estate, to convert. it 
into:money for the distharge: of the debts. : On. 
the. other ‘hand, the mortgage. creditor, having. 
contented himself with. a ‘security, by~ which: the 
title and: ‘possession of the property on which it - 
was imposed, remained in the debtor, prior to his © 
insolvency, could insist:on nothing better, an | 
the syndics, after that .évent. -'The security, in- 
the. present case, has ho more resemblance to ; 
mortgage, than the general, one of being a secu, 
" sity for-adebt, and raised. on real property... ie 
Ir has been likened i in the next place toa trust, 4 
| But, a trust estate, according. to. the English law; a 
"is created for the sole benefit, of the, cestuy que 
trast. The feoffee.in trust, or trustee, holds, it _ 
subject. to the controul , of’ the cestuy, que. “trust,*,. | 
’ and is bound to reconvey. at his pleasure, , But, .. e 
éven in the case of a trust estate, the. Tue if 
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if | Behave made advances, on the credit semana 

i “or have since, in any other way become a creditor. \ pry 

fe iy. ‘the cestuy gue trust shall ‘hold: possession ofibecoere 
| the premisses ; not only” against ‘him, , but valso a , 
4 against his ¢reditors, in case; of, his: insolvency, . hire, “ie 
y Re. until the full payment of whatever may besodue. 

: | Lessee of: Trazes & al. vs. Hallows, 1 ‘pioiy a 


Re 126. 
<5 
‘4 > @ “Tr will not be optional that a pawnee can be 
oe q compelled: by « the creditoys. of a bankrupt to ~ = ie 
, 9 surrender the pawn, without being first paid | REIN 
a 4 ‘moriey he. has advanced upon it... But, in the a ee 
a p Present c case, the defendant has, equally" wae  - ke 
: cS > pawnee, possession of: his security ; ; and further 
| a, that security is a realty, and is assured to him, 
a a ) by. the ' solemnity of an absolute title, 

3 } . . Ir is, however, not true, that the possession it 

all’ property. whatsoever to which a party may F: 
4 q “have title, or i which he may have: an>interest, 


_ passes,’ omhis insolvency to ‘his creditors at large : Se 
~ and. it may be laid down as.a general rule that the ee | 
4 _ possession of property, in. which an insolvent, at ~_ 5 eg 
4 j the timé of his insolvency, Aad not the right fo eee 


4 ~ possession,. shall be recovered By his creditors;in =, 
-@® . novetter terms that these which would have avail ee 
-2q@ ed the insolvent himself. noe 7: ee 
a. Wirn regard to the second ground, oe a 
9. by the counsel of the: appellants, viz. that the: . 


ealo of the sheriff is irregular, in’as much as the ae 





“ais 


‘e 
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property was struck off to emntitie when 2 ea 


Pans or P what hailed to the: aie: 


MUDEZ 


ea 


: GoMaaye. 


‘To the parties in this suit, ‘it alsa séem to. ‘ 


a question wholly immaterial whether the: sheriff 
give. a ‘deed to one or. the other, ‘of the bid.’ 7 


_ders, provided he take ¢are, in due time. to-pro. 
" duce the best price offered for the’ property, at the. - 


sale. If, however the sheriff had committed some, 
irregularity, clearly vitiating the sale, the conse~-_ 


. quence that: would follow must be, that he should re 
sell again, If he had committed some error of 


form that might bring in ‘question the title of the 
purchaser that could lie between that purchaser and: 
the* sheriff-or some rival bidder. . The'sheriff’s, 


- bill-of sale must bind the property against al} the 


world, except a rival bidder or a party — is 


ander another title 


vid 


ae shies Chere, Da Sie tak, du respective: | 


rights of the original parties (Bermudez and Iba. 
‘ nez) to the lot of ground in “dispute, have been 


settled by the decree of a Court from whose de- % 
cisions: there is no appeal. | A 

Tue determination of the present suit depends, {@ 
therefore, on ascertaining which of the said par- 
ties was recognized by that decree, as the owner 7 
‘of the’contested land. i 

Iz appears that while F. X. Bermidez, once. 


the undisputed proprietor of the lot in question, | 4 
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was absent from this'countey, F, Tbanes, the bro= Best mete 

_ 9@ ther of his wife, urged him. to authorize.-her- 0 La 

5 sell that property ; that Bermudez’ having’ sent the <4 

cq necessary authorization, Ibanez’ ‘became’ the. pur- 

@ chaser of the lot, apparently for a.fixed price; but sie 

if | in reality for the purpose. of securing an unliqui- 

dated claim of money which ‘he had against: Ber- 

 mudez ; that atthe time of sale, it was-understood 

} between the contracting. parties, that, when. Ibanez 

' should be. reimbursed _ his advances, he would Bs 

either. re-convey the land to Bermudez, or sell.it 

+ for the benefit, of Bermudez and his family.It 

» does further appear from. the’ said decree, that the ‘- 

7 claim of money of Ibanez had remained unsettled, 

and was to -be subsequently ascertained. ; finally, - 

+ that.on Bermudez paying, within a certain delay, ipa 

€ a 4 the sum thus’ to be liquidated, the Jand was.te . age 

| 9} be re-conveyed to him; otherwise to. be soldfors 
| the payment of that sum, and the balance to: ge Tea 









a to Bermudez. fa: 
Sy Posterior to that: decree, the claim of Ibaneg. 
ra was settled by the referees: to the sum’ of six 


= enisods six hundred and six dollars and:seventy 

“five cents; and on Bermudez” having’ failed. to, 
_ pay. it within the fixed time, the sale of the land 
4 was decreed to be made by the sheriff. Previous, : a 
_ 4% however, to the sale, Bermudez called a meeting. = = ss 
ae i" of his creditors, and’an order issued from’a com- 24 
Zi}; petent Court, staying all proceedings against: — 
ML him, notwithstanding which order, the sale;was — 


/ 


edt oF Court: of the: first: ss aiatrct, vefasing to rescii 


ae ~ they have claimed: the: appeal on. which “a 


eines Cour have now to ‘pronounce. 


ee: st ialbitaboh of the- dante in, this cise je 
indeed; a‘novel ‘one, But however ambiguous & 
thir rights may appear at first, one point, at lea 
is-very clear—+and that is the non-existence of! i 
" geal title’in Ibanez. His right to the land was'not_ 
seven that which is acquired by purchase subject 
to redemption ; for, in such case, the purchaser 
may become the absolute owner, in the event off 
the vendor’s suffering the stipulated delay to elapse § 
without : redeeming,’ while here’ in defect. of 
payment the property was to be sold.. A -pro-7 
perty, which was to be sold to pay Ibaneq® | 
claim, surely’ could: not be considered as, his ’ 
property : the idea is repugnant to eommon sense. 
+A tighit'to be paid out. of the’ proceeds ofa wale : 
far from’ bearing any resemblance toa ‘right: off 
property in the creditor, implies the. very reverse } | 
‘for,it is aright to be. exercised against the: poor’ [ 
perty of another. . 
Ir being: ascertained that Ibanez was not the | 
_ owner of the land in dispute, it remains to enquire.” 
what kind of right he had.on that land. His right | 
was not that of a mortgagee,“nor that of a pur- | 
chastr under aclaim of re nog nor can: it” | 


/ 
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| | gisoiy. be called an. antichresis. . The: aiue of Bast a 
_ the contract was to. yest him: with as ampleasecus aya y 
rity: as could be given. The nature, alsa, of. the Serer at 
debt, . part of which. must. have: been: created -by |. 
vances, miade for the support of: Bermudez’ fa- ae 
mily; during his absence, entitles his claim still - 
‘more to be recognized as a privileged. one. And 
when the Court further consider.that in casés of 
antichresisy to; which. this may in, some (degree |» 
“be. assimilated, the debtor. cannot before full-pay-. 
“ment of the debt, ‘chim the enjoyment of the: im- 
tmovable estate, which he. has given in pledge (Civil - 
Code book 3d,.. tit. 18,. ‘art.)24) they feel. sical 
‘ed to secure to. the ‘defendant, ‘Ibanez, the. i ie, 
-mediate payment of his debt,, in ofany_ 
pera of saa other’ creditors of bidiaaciod 


Dron the mite the Court eel nition 
sg Series awas, at the time of his failure, the true 
. owner of the lot of land in contest ; that the decree 
: ) ordering a, stay. ¢ of proceedings against him, ought. 

i to have stopped the judicial sale of that, land, and 
that the sale made in contravention to it was. illegal _ 
Z a and void. It is therefore ordered, that the said lot 
@ .be surrendered to the syndics of. the. creditors. of 
the ae ) Bermudez, for. the: ‘purpose, of. selling it. within» 
rived the usual delay of judicial sales, payable, to;,.wit, 

ght | - the sum of, six thousand, six hundred and. six - 

dollars and seventy five cents in cash, to satisfy 


uta > the, claim of Ibanez, and the remainder at such. 


mit 
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Bi Battered. as they may think proper pian erat 
ww the directions by them received from their ¢ 
‘Lexveée  tituents.;:unless the said syndics choose to satisfy © 

_ “Massroor tive 6aid: Santt'to Hbanez. fais ate oi 

‘ees ved that aes ogee msde worrat 

—~e=— 2 


bed > 2h 


° 


|” LANUSSR. ves MASSICOT-AND OTHERS.» 
If there be 2: ‘By the Coure. The fitst petition “étated | tf 


| petition, & the'thi@® plaintiff was endotser: of thé notes in qu e 
; one anti afterwards he transferred them to Joneg, 
» one, the ‘suit. who’ hdd brotight suit for the'recovery’ of * 
7 afficunt—2that the! defendants were’ fointly' li jable, 
atid prayed that they’ should be decteed to ‘af in 
solido the amount of the judgment to’ be: recover : 
cf against him: The defendants “pleaded ‘that 
‘they were not liable, until the plaintiff: ‘should have 
paid thelimount/of the'notes. “Afterwards, onthe | 
27th ‘Of Marchi ‘on thotion of plaintiffs counsel, ; 
-it*was ofderéd’ by ‘the Court, that he have leave 
arrietid the * pledditigs ‘by filing’ a supplemental pe : 
tition, which was done} and ‘the petition set forth’ 
thatthe’ ‘plaintiff had paid the notes, and therefore 
prayed that the’ deferidants might be condemned 
in priricipal, interest, and costs. ‘The defendants ” 
answered, that at the time of bringing ‘the action, ” 
the ‘plaintiff was not ‘the: holder, and therefore the 
suit could'not’'be maititained. Oit the ‘4th df April, 
it was decreed that the” ‘plaintiff ‘had no property 
th the notes, ‘and consequently no right of-action, — 


Vite} 


4 
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Recossetnts sates ane ae. 

"ior, and ther have decided ‘on ‘Gitighige. Re toad 

‘cover in. guaranty ; ot having received it, to-have Mtoe 
ninted the ‘merits of the'ease onthe ‘ofigital ve 


supplemental petitions ‘and answers : this ae 
i$ not been done, The fact on which the case st hay OE 
| was devided, was'niot x6 is stated in'thejudgment, 
‘Hor did the defendants pretend chat it was so. Be 
as‘ alledged in the’ supplemental’ pe | 
Lar se ‘had! paid Jones, and was then thie actual 
“Wolder ; the deferidants did not deny that, ‘atthe 
! "period ‘of filing the ‘supplemental petition, La 
pusse was the holder; ‘but answered that he was - “ 
t the holder, at ‘the time of commencing’ the 
nel “The Court; However, decreed! that he Had : 
* tio property in the notes, and consequently could. 
“snot ‘support the‘action: “We ‘rhaist ‘believe chat’ 
; "the Judge below did not act upon ‘the supplements 
tal ‘petition and answer; and thinking, asthe 
Court does, that-in this he erred, it is ordered ang _ 
decreed that the judgment below be reversed, and — 
| that the case be remanded to the District: Court, 


; » ‘with instructions to proceed 10 trial onthé‘origin. . 
yi | sireaebasccapreareag agesrmsieneiren ys sy 





, “casee's IN’ THE/SUPREME. courr . 
vet o-eeamanter $e: DUPLRSSTS!? © 


a por aine: fb Sob Ay il of th ly cad Ohh 


tare .. Dupngssis, Magshal.of the United States. 
Bertie the Louisiana, District, being ordered, to x no 
os 4 aliens. .engmi¢s,..to,a,,certain. distances, nadie 
ies on proves shee! land parts of the, State, arpested oes sale Hing. 
Bees Gerpus epee alee cing at war, with 
: Ps claimed the citizensh ip of the: 
States, si the decision ofthe. late Sx 
i Ls paca aa in D ese. 
| foi case, 2 Martin 185, and was accordingly .di lis 
_ Charged dna writ ‘of habeas corpus, issued by.t 
District, Court of the first. District... Dupless 


thought, it .his, duty not to, submit, without th 


determination of the Supreme Court, and prayed ; 
pn appeal... The District Court refusing it, 


Jnoved. ford ‘mandamus, to, the, District Saab ‘9 
allow Sevncanel ont Send ne ERD il 


oe was die ued by Gr ines, attorn of 
ind Un ae and: se i, re 
at the ‘Ear, Ma seve f days. ' ee sis 
Pres Syarersy att os ry cls a 
" By the Courts: This case, as vit. has: been sins 
gued by desire of. the Court, ' ‘presents aires 
tions for its Consideration. ; bs 


ook Wrerner any, ‘and wind criminal aps 
pellate jurisdiction is. given? and. ~ a 
2. WHETHER aay the. constitution or laws, 4 





st Mts Piste gistrytici 


= 


aa seiadies to boa ain ease a 


ded by 3 some, that,as the: whole-judicial power — 
rvested:in’ the Supreme and Interior @ourts;: 
ind the appellate-jurisdiction As. confided -here, it 
| necessarily follows that criminal rien toe 
‘tion: imust be exercised Spas eee Tey | 
Lert us first’ examine the: inti of. ‘thé cons. 


Station." Ii is declared: that“ we power 


‘be: ‘vested! in one. ‘Supreme, ‘and -Jaferior 
ourts. ‘The Supreme Court shall’ have appel- 


© jurisdiction: only, which jurisdiétion ‘shall | 


htt cle chante the inna 
» pute shall- excetdithe wahie’of three'tiandred dol: 
pp Pi gsisdxc” 

| fein occ dy thes edie ebiebe egg 


Foca, that thie State being, .as.to- internal’ regula 


“tions; completely sovereign, she ‘hada tight to 


» distribute the powers of government at her: will : 


> that a declaration in the constitution that the ap- 
“ pellate. power sliall extend to civil-cases;‘is: mo res-' 
> triction on:the-Court. to- exercise -it sit criminal, 


> and that ‘nothing can -be inferred: from legislative 
, en that even had the Legislatureiattempted 


- to. prohibit its exercise, it would have bere an un- 


constitutional’ act, and consequently void.) 


- Berore we proceed further, it.fs important to - 


D einetiniis whether, appellate — hepa 





al tothe exersine of jodicial r 
) ert ly oy ‘in criminal -c 


eceacipieacaeied establi 
_ such a judicial, ‘system as it pleases, is. ‘a pre 
' tion that must be assented toby. all.! Theis 
restraint that we can imagine is, that.in.thedis 
butign of its powers it. shall not ‘violate any xc 
- the: great principles secured by. the national ¢ pom 
_ pacts. but the.'only imperious duty of thes 
Ain, this department, is. to. establish: sribundes 
“ the decision of disputes amongst individuals,. ~ 
for the trial of offences, against the social order.” 
But whether this shall be done in one Court,or ia 
‘many, whether ‘the first decision shall ‘be. final, '. 
whether there shall exist one appeal or more, of! 
in what cases it may be granted, is not to be regu” ” 
lated hy those whom. the. people may call tina 
important duty. of framing: constitution. 2° | 

‘Paar this: was perfectly. understood iy the: 
convention: of this ‘State, appears by. restraining’ ” 
appeals in civil cases to sums. above’the value! of. ” 
a hundred dollars: ‘That the erection of Courts: 

of appeal has not been deemed: important to the 
ne fia aca ip conily proved from 7 


- 





A deat “aimee ponkvensieg 

F a8 could possibly “be ‘granted. © ** "Phejudicial 

_power'shall extend to all cases inlaw or:dquity 

arising under this constitution, “the laws’ Of ‘the | 
United States, or treaties made, or which shall’be 

© made under their aathority——the’ Supreme ‘Court 

) shall possess appellate jurisdiction’ both as to law 

| and fact, (except in. cases of atnbassadors ‘and 

4 B cxisat) under ‘such regulations as ‘Congress’ shall - 

| prescribe. Laws were immediately” passed’ de4 

+ fining offences and | organizing the’ Courts.” “Have 

4 ea passed any laws, on the subject! of cris. 

; » inal appéllate’ jurisdiction? Have “not” ‘helt 

- Courts; over and over’ ‘again, ‘refused to exercise 

Ba? “because “it, was not given by Congress ? Have 

ot those: Courts been in’ operation’ twenty years 

4 or more; and have fot Cases occurred which might 

: remifid Congress to ‘establish stich a’jurisdic- — 

)_ tion, if they really thought’ it ‘necessary ? Have | 

q not two insurrections beer suppressed, and midny 

_ offenders tried for capital ‘offences ?’ We cannot 

" have’forgotten the case’of Fries and of so many 

@  _ others, where it was said that the doctrifie of trea 

a q soh ‘Was carried to its utmost extent; by a'time-. 





: scciedeaidsadmubeineeoasened 
'_ pfesides. with so: much usefulness, and dignity 
the Supreme bench: of the United. States, re ; 
_ the,law-of treason -to favor, the escape of a poe 
ful criminal ? ‘Have these cases passed: unnoticed 2, 
Ys -have-not.... The ‘late: President of 
ei United States caused ‘a special message to be s ent 
. to, Congress, enclosing the ‘estimony i in the. cn 
of. Burr, and called, their. attention. to the: defects. , 
: of the law, or,the administration of it... "Yet afer 
2 this - solemn call, and, after much deliberationy 
Cofgress haye not discovered. the want-of, a. cri 
-Minal appeal to be.a defect in, the system > and 
' altho’. their Court8 have refused to exercise. ity and 
“it is in their. power | to..confer, ity-they have not» 
thought it.essential.to the security of life..or lie” 
- berty.to- establish any- ‘such. jurisdiction. | Letus ; 
proceed one; ‘step, further,-and we shall find, in-one: ” 
- $tate at least, that the; exercise of this power bee 4 
been. ¢xpressly. forbidden to the Géurt of appeals. 4 
By the constitution of Kentucky it is dedlared, 
that the Court. of appeals (except in cases other-* 7 
wise directed. by this.constitution) shall have ap~ * 
- pellate Suede, only, :“* which shall, be CO-EX>, B 





! == ‘of error a ebapaeaatiniGiadeses 

‘ " Bhail.not issue in those cases which may-be brotight ‘ 
© beforeidid determined by: the. District: Court, — 

| avnder::the: criminal: jurisdiction ofveaid Courtyin 
! - sgprheenenalibaeirmter asi aii 6 7 

4 _[ or writ of-etor shall: beiallowed. 5. or wetinrra 

|. From the example, wre ‘anaut elfen deal | 

| anid weighty reasons*presented therhnsélves” against _ 

- theestablishment of a eritlinal appealed may 
Rot’ many arguments be urged 2° © ‘inile fam 
| Wren we relict} also, that Dut deteniiell Obed : 
q is-perbaps the mildest-in. the world; and that ‘our - 


4 ‘aed trial gives. every ‘chance for” innovence 


[ed which lay i or te righ sebarad 
g * 4 them. by: the: ‘Constitution —when*: weercflect 
with’ what: diffidenee ‘and.» -scrupulosity ‘criminal — 
justin is exercised, ‘and! thatithe:District 
> Courts ‘are: presided! by omen of legal!Jearning,, 
arid when we further! corisider the ogréatvadvanis 
tages resulting to the community: from/the.speedy 
© iofliction oe plescapetice cleat conviction 7 





Yeas 
P, Lever Sitesi Ogenicheasipnjandthe-d housand ot 
fanaa POSEN NR RBM: 
i croud? we are perswaded that the conver 
Louisiana ‘néver! intended’ to ‘establish this 
Court of criminal appellate power: Korea 


_'Turxs-intention we think is. clearly’ uaa 2 
preme Cottt-sball have appellate jurisdiction. om, 
fae is ELE ONILS selpcinihengiie 1 
‘the matter in diipute: abl — ‘the: one : 
‘three: bundeest dollars. ?*-:: : 

he i ‘ofthe. jurndition having | 

been first given in these: words—' the Supreme ” 
Court shall have appellate jurisdiction. only,’ it,” 
may” be,said: that all cases were included,: If: 
nothing further than an exclusion of civil. cases 
-amder.three hundred ‘dollars was intended, the — 
plain expression would: have . beens“ which jus : 
fisdiction shall. not extend: to civil cases: under 
three hundred:ddllars. ”” ‘Bat.as‘the constitution 
stands, the’ first part of the section establisties the | 
kind: of jurisdictionsit: shalb be appellate only 
the other speaks ofits etent—mit shall extend to all 
civil ¢éses ‘above: the: value of three: hundred.doly, 
Jars: asidi.the whole. is -evidently an. affirmative | 
desctiptién of the:kind and: extent of the. juris 
» . diction. 21 ‘An affirmative description of the authas 
rity: granted, ,'must imply: aft waa “— 





| pale est “eseelusie ehtovius mpc 
a. tova asé-of this natures’ Affirmative Lx 
‘words! are often, ‘in: ‘their operation) hegative. of 
‘ athe nnd POR ae 


16%, the Cournbof the o eauniaeie” 
Sah chitioeeb on: ih Jaw and equity — 
 @tisihgounder ‘the constitution and: laws of: the 
United ‘States, and: as: the appellate jutisdietion 
j poite Court was extended to, alléntimenated: cases 
other: than those which might be‘brought noth. 
a patvouith such exceptions and regiilatiOns.as - 
_ Congress shall make, ‘the Supreme:Goutd. pos 
~ sessed appellate jurisdiction: it criniinalas well 
as civil cases, over the judgments of every: @éurt, 
whose idevisions | it. could) review) whless «there 
should. be some exception or regulation. made iby * waa 
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“Be conclusive, had=there' Beett wodestriptionvof =. 
- Sout. appellate jurisdiction: Batthevonstitutiohof 

| - Louisiana hag done with respect to's, that-whieh 
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na Sono the. Supt iit ’ ne 
. affirmative description of our-powers, and 
! mor they shallextend:to civil cases aboye. the, value: 
ae $ 300... Theaground. of, reftusal, stated bythe’ 
Chief Justice, is that the jurisdiction of the xt 


7 shiediphircia tubes, bastadetantves cmeeel od 
_ under the constitution prohibiting the:extercie of 


is the difference ‘between ithose cases, bt thats . 
. the one. the regulation,or description‘ is: made by 
a oo enemy itisb by 


tion ofia Statute and anether for: 
; ‘of a coustitfional act ? iba sfea) bseesee a 
.. Piire-nule;cit-is acknowledged, must ope a 4 
‘upon apart ofthis septence. It-is not pretended ” 
that’ the Supreme Court can cnercnejrsdictions 
as an appellate Gourt,in:civil cases. under.the.va- ” 
lue of $ 3000! dmivirtue: ‘of what cules this taken. @ 
for granted? Bysshe sule; so familiar toeyery law. 
“yer, ‘that,théafhemative declaration: of the;juris- 
diction is Janexclusion ofany other, Bat; why shall 
"| we: stopethe ,opetation .ofthe  tuleshére,., and 
» Suffen <it: to, hayg its foll-force/?./ I6:wer'admit its 
“ inflwence . apon:! ithe . ‘amount “of . jurisdiction, ;, we 
_ mnastadmit italso;upongits object and extent. 
és a: Dae. SR n ia pane, " 
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oti eehed sear the: rate ha te te seal 
i iri Cir ie esrb pertained — 


ope are is Cnet Cond coed | 
be pirevtineds unless’ ‘the: matter in dispute should’ ge OS 
ha $ 2000. There are no words in-théact 


“estraining the: Supreme Court under. that sum ; 
their jurisdiction ‘is timited by the legislative: ae. 
claration ‘that:they’ may: review ‘the decisions of the - 
’ Circuit: Court; when oP in ‘dispute ont Ss 
| the value of $ 2000. : : = 
) “A distinction has vllivatisniel 6 betes 
«between the Courtsjof the United. ‘States, ‘and — 
* those of a sovereign’ ‘Stat. Tv’ ‘the ‘ones it is said 
» nothing’ cah, be exercised} but what is ‘expressly 
iets the other;every thing: is retained and 
| may be exercised’ in “the most unrestrained: and 
- ‘thbounded manner. This distinction is ‘correct sé 
| for as it respects the several governments—the fe- 
4 deral government | pdssesses no Power, tor ¢ati 
_ exercise any other, than ‘that which: is."expressly 
“ gratited’ by’ the federal ‘constitution ; but ‘the ‘tno. 
|, ment that grant i is made, its right toexercise itis 
-. as-ample as that ‘of any state-in ‘its ‘sovereign: ca: 
j pacity, and all the-rules, applitable ‘to thé several. 
‘aéts regulating it,/must-cbé) the 'sameirt ‘both; 
_ Phere then can bé ‘no doubt-of the power’of the 
; general ‘government 'to:exercise every sort of ju- 
— power, under the constitution and laws .of . 
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‘authority-to 
Wns ‘henttldanteganai pa comiarat 
‘Bavgere any statesovercignty in theunion.; With:th 
uessssrs rations we dl! i thin per of te 
Gace carter 


“Me aiibadaciiiaanies 
"he Court,:is: whether a: genera. supari ending 
jurisdiction is given over the Seticioue Cain 3 
“Tr is contended in argument, that »this:-Court_ 
‘bas two; characters;: Ist: that. of a: Court, boda 
-peals, and:2ly of a great superintending mbur 
ever all Inferior-Courts. Siti wits al 
purpose--of carrying int -¢xecution’ all those pc 
wers; the. 17th. clause of the judicial act has 
. thatthe Supreme: Court ; dukieenetoadl | 
make and aendimiboctanttes Aull 
’ Fepensros of. its, jurisdiction, over. the inferior: 
f-eroupaleagpetsbly: to: the, ptinsiglesy and amis 
 ximscof law. 6 ony. a 
In the consideration of this question, we must ‘ 
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Courts, whieh are created. yin iowa 2 


e amen ‘is Coheedoy svritten law cam 


ag jurisdiction, but he says’ he has the fullest 
| potiidence thee wil othe dona ahi Taatng 
Kent, speaking of the Court. of appeal in News . 
” York, remarks, “this Court is. 4s much bound by 
) laws any Court within the State: the idea that it 


_ hasan undefined description in any case is wholly’ - 


_amfounded._ ‘Fhe members take'the'same'eathas . - 
"is taken by other judiciaf officers, officers, ‘they are bound — 
> by the most solemn sanetions, legal, moral andi res | 
/ Tigious, to seck after andideclarethe law, Whether 


© it be defective or unpalatable is:not to bermadé@ 


E question bere. t.is:the business/-of the legisla 
* ture to make and amend:the law, and the daty 6f - 
_ every: Court to pronounce it, as they findit. "Fhe | 

appellate jurisdiction, ‘to ‘be: exeneioed by this 


‘tod, and, in this State;: can: dnly bevexeroised in 

cases above: the value. of three hundred :dollats.;" 

3 :. Tws great: and: extensive powers possessed by 
ee Court ee Bench: in — St 





Se arse duty’ of he King’s Benet . 
-__ Sliperititend ai inferior: tribunals ai to in Horce thie 
dine exéréise of the! judicial “or? i¢nitisteriat power 
Which the ‘chown‘or legislatuté ‘may’ have inve 
edl them withi; and this not only by restraining th 
-'&xcesses, but’ also ‘by quickening their neglige 
tle obviating their denial of justice: Does t 
Court ‘possess any such authority ? From w 
6 it derived ? Is this a Court ‘of common law.w 
‘femnants of regab prerogatives about it ?- Orig. 
¥Coittt constituted the other'day by aiwritten i 
_ tument ‘nt whith ‘its ‘powers are defined ?° Tlie id 
_ fs siotanialogy’ between. bur plait appellate Courhy 
of limited jurisdiction and:the:,Court’ of King’s © 
Bench ih England, withall its splendid attributes 
- ef regal’sovereignty.: “Phat Court had original 7 | 
es wellas appellate jurisdiction —it was an emana: | 
_ Pon dees thettleg’s prerogative : it had: original © 
| jurisdiction in capital offences ‘and misdemeanors of 4 


1 was th eto nar of thé nation thd sul? | 


by bint es aa ‘ad Finigetof: thie Couirt;-the? 


Sitindend adereaiydie can Gee sa 
supposed tio: OS haa iiy lt ice 
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Sas ia Coun of pee ney nee 
 Mioven vigacuns wid “el action ty OF 
“de Canty lige thins weed me 
et aay cncdiecnsocan come <4 
sesses &suuprétié power “overall the othiers, 4 ‘ 
sit atibotinded authority t9-corteet their cond 
in very cast.” "The Court, however, do n't 3 
"fn this expression any thing which would wa 
the Assiittiption ‘of these’extensive powers: Tt 
is indeéd the Supreme’ Court of the State, but sii 
Lssattiwe., beth nmerpanet hia ocges 
assigned ‘to it‘by the constitution. bral 
diction there is no power above it. Ivis st 
‘wherever that jurisdiction extends, it is suipremé, 
or Shit Wail ie 6 dare 1 ikea testo ‘ta f e 
-_-Send'that is-supremacy miust-of necessity extend, 
‘to all cases is certamly' an extriordinary idea. Ae 
cording to’that ‘mode: of reasoning, the: power oi 
~ a Court, once established with the title of Supreme: 
Court, Could not be ‘defined: or limited + for if. 
Fimited at’all, it would cease to be o tipi 
 Coutt; fet ‘no man has ever thetight of ¢ : 
the ‘right ‘of the people’ to: GaeBite the 
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oon Rae at a. Bhi — ie 
To sthose ; who ,witho ‘the best intentions bave Deen 
pe such motmneted appeals to the dignity-gnd ‘Donuts, 
. premacy. of this Court, we willyobserve, inthe soe 
Swords of -the,Chief Justice of New-York, “ that 
* this Court cannot possibly approve of the SUBS: 
gestions | of counsel, , to encourage. an. enlarge- 
'¢ ment of its authority, to. vindicate to itself the 
« powers ‘that the best. Court’of errors. ought to 
j a“ have and not to clip the tights of the citizen by 
: strict rules and technical standards~—how can this - 
+S Court vindicate .or assume to itself powers not _ 
. given to it by law ?? If such should ‘be our con- 
' Fanci ‘there would be an end of all Jaw and security 
& svithin these >walls. We should, have. no certain 
» medium er standard. of justice—the rience 
) never know. when he was. safe or. what, were: his . 
e: tights. ‘This-Court, would. soon. become terrible uae 
* to the,suitor, and destructive of the. established ~ 
law of the Jand, In our opinion, .no Court should © 
4 be more scrupulously cautious-than this of over- 
q > leaping its constitutional and legal barriers, because, 
» -itis ‘a Court.of final.cesort. and .no other. Court 
= -can correct its abuses—such an unchecked tribunal - ay 
: ewould sgon, become the public'terror,or perhaps =; | - 
" »the public scorn, if it once dreams of; discretion _ 
~ yor usurpation.» Let authority. be: once. assumed 
“under pretence that it is impliedly granted, and 
liberty must soon bana rdom for acbiary POPS oe 
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